’POSTFALLS

Department of Public Services

August 29, 2012

Ms. June Bergquist

Idaho Department of Environmental Quality
2110 Ironwood Parkway

Coeur d’Alene, ID 83814

RE: CITY OF POST FALLS’ ANTICIPATED NPDES COMPLIANCE SCHEDULE
Dear Ms. Bergquist:

The City of Post Falls appreciates this opportunity to provide input regarding the compliance
schedule that will be associated with EPA’s reissuance of our 1999 National Pollutant Discharge
Elimination System (NPDES) permit.

This letter addresses the compliance schedule required for total phosphorus, ammonia and
carbonaceous biological oxygen demand (CBOD) along with other significant new permit
conditions. It does not address polychlorinated biphenyls (PCBs) or dioxins, for which we
understand EPA is not proposing numeric limits in Post Falls’ NPDES permit. Post Falls does
not believe PCB or dioxin limits are justified and reserves the right to challenge the imposition of
any such limits. The letter also does not address lead, cadmium and zinc, constituents for which
we understand the draft NPDES permit will include numeric limits based on the Idaho
Department of Environmental Quality’s (IDEQ) interpretation of IDAPA Section
58.01.02.055.04. Consistent with the attached analysis (Attachment A) our counsel has provided
to IDEQ, Post Falls disagrees that these limits are needed, and reserves its rights to challenge
such limits or to seek a variance from such limits. The imposition of numeric limits for PCBs,
dioxins, cadmium, lead and/or zinc may also adversely affect Post Falls’ ability to implement the
compliance schedule discussed below. In the event limits for lead, cadmium and zinc are
retained, Post Falls requests that IDEQ include a compliance schedule to meet them based on
further input from Post Falls.

Please note that the official name for this facility has changed from the 1999 Permit and our
reapplication in 2004. The facility is now called the Post Falls Water Reclamation Facility with
a street address of 2002 West Seltice Way, Post Falls, Idaho, 83854, and the fax number has
changed to (208)262-7349.

The sections below discuss the following issues in turn: (1) the background of Post Falls’
actions to comply with the Spokane River/Lake Spokane Dissolved Oxygen Total Maximum
Daily Load (D.O. TMDL) and (3) proposed language for the interim compliance schedule.

2002 West Seltice Way, Post Falls, ID 83854 ¢ fel (208)773-1438 * fax (208)262-7349 « www.postfallsidaho.org



Background of Post Falls Actions to Comply with the D.O. TMDL

Post Falls serves the cities of Post Falls and Rathdrum, Idaho. In 1996, the treatment facilities
were upgraded from conventional activated sludge to biological phosphorus reduction. After a
number of other improvements, the addition of biological nutrient reduction for the control of
phosphorus and nitrogen was completed in 2011.

When WDOE issued their final D.O.TMDL in February, 2010, Post Falls and others felt the
proposed restrictions and responsibilities were not fairly distributed. In response to our
challenge, EPA agreed, among other things, to propose phosphorus limits in the draft permits
equivalent to 50 ug/L on a seasonal average at 7.65 million gallons per day (mgd). This analysis
assumes Post Falls will receive its full allocation of 3.19 pounds per day seasonal average based
on the settlement with EPA, and that trading and/or offsets will also be available options. We
further assume that Post Falls will be given the full benefit of any approved bio-availability
studies showing that not all of the phosphorus in Post Falls’ discharge affects dissolved oxygen
levels in the Spokane River.

For several reasons, the limits required by the D.O. TMDL necessitate a compliance schedule.
For one thing, the 50 ug/l seasonal average at 7.65 mgd is at the limit of technologically
achievable levels. To reach these levels, Post Falls will implement a phased design and
construction approach involving the following steps to best assure compliance: phosphorus
treatment design, pilot testing, design updates, new technology equipment construction as well as
operation testing in a multi-step process. Only detailed pilot testing can determine specific
performance to meet the new D.O. TMDL criteria.

Post Falls and Rathdrum currently own 932 acres intended for future application of recycled
water, with an estimated capacity of 3.2 mgd during the growing season. The diversion of water
from river discharge to land application can help reduce nutrient loads to the river. The
cost/benefit of a reclaimed water system will need to be weighed against that of chemically
treating the water to meet the TMDL seasonal discharge limits. A major consequence of the
D.O. TMDL and the settlement was the expansion of the 50 pg/L compliance period outside of
the growing season. This change means that the capacity of the tertiary phosphorus removal
system will need to be for the entire wastewater flow rather than just for the flow that would
remain after maximizing reuse during the growing season. Once full capacity tertiary facilities
are in place, the economic value of reuse as an alternate to river discharge is greatly diminished.
Although reuse facilities will not be needed for disposal capacity until the technological limit of
phosphorus removal is reached, Post Falls sees other conservation values in water recycling and
will continue work towards that goal.

We continue to work with WDOE, EPA, the Spokane Tribe, and other permit holders to
incorporate the bio-availability study results of various forms of phosphorus in the Spokane
River system. The University of Washington discovered that the EPA method for Total
Phosphorus Test which the acidification / digestion step could be measuring phosphorus that
may not be available for the plants in the Spokane River or Lake Spokane as dissolved oxygen
depleting components. We feel strongly that the EPA Method for Total Phosphorus Test does not
represent the actual Dissolved Oxygen depleting Phosphorus component. The Total Phosphorus



Test needs to be replaced with a more accurate phosphorus dissolved oxygen depleting
measuring test.

Municipal (public) systems each have their own unique situations and local constraints to meet
compliance. Those challenges include financing through sewer fee adjustments or public-
approved bond elections, local regulatory approvals, treatment system design and construction
procurement all while maintaining full-time on-going wastewater treatment operations. Post
Falls is committed to protecting the water quality in the Spokane River and the schedule below
outlines a phased approach with achievable steps to meet the anticipated final permit limits over
a 10-year time frame, assuming the required bond financing can be obtained through election or
judicial validation. Some of the detailed activities necessary within each of these periods are
outlined in the attached tabular timeline to more fully illustrate all of the effort involved.

Interim Requirements for Compliance Schedules

1. By one (1) year after the effective date of the final permit, the permittee must provide a
preliminary engineering report to EPA and IDEQ outlining estimated costs and schedules for
completing capacity expansion and implementation of technologies to achieve final effluent
limitations. This schedule must include a timeline for fully scalable pilot testing and results of any
testing conducted to date.

2. By five (5) years after the effective date of the final permit, the permittee must provide written
notice to EPA and IDEQ that fully scalable pilot testing of the technology that will be employed to
achieve the final limits has been completed and must submit a summary report of results and plan for
implementation. This notice can be made as part of other reporting requirements so long as it is
clearly called out in the report

3. By six (6) years after the effective date of the final permit, the permittee must provide EPA and
DEQ with written notice that design has been completed and bids have been awarded to begin
construction to achieve final effluent limitations. This notice can be made as part of other reporting
requirements so long as it is clearly called out in the report

4. By eight (8) years after the effective date of the final permit, the permittee must provide EPA and
DEQ with written notice that construction of the facilities has been completed to achieve final
effluent limitations. This notice can be made as part of other reporting requirements so long as it is
clearly called out in the report

5. By ten (10) years after the effective date of the final permit, the permittee must provide EPA and
DEQ with a written report providing details of a completed start up and optimization phase of the
new treatment system and must achieve compliance with the final effluent limitations of Part I.B.
The report shall include two years of effluent data demonstrating that final effluent limits can be
achieved (the two years of data do not have to consistently meet final effluent limits but demonstrate
that at the end of this period final limits can be met).

6. In order to align better with other required reporting, by year four (4), seven (7), and nine (9) after
the effective date of the final permit, the permittee must submit to EPA and DEQ progress reports,
which outline the progress made toward achieving compliance with the total phosphorus and CBODs
effluent limitations. At a minimum, the reports must include:



a) An assessment of the previous year of effluent data and comparison to the interim effluent
limits.

b) A report on progress made toward meeting the final effluent limits.

c) Further actions and milestones targeted for the upcoming year.

7. When the schedules of compliance specified in Part I.C.1 of the permit are in effect, the permittee
must comply with interim effluent limitations and monitoring requirements as specified in Part I.D.
of the permit.

As part of the compliance schedule, Post Falls will prepare a Facility Plan that addresses
expected growth rates, changes in permit conditions, design parameters, and compliance
conditions for the next 10-20 years. Post Falls will also update the financial analysis to support
rate increases and/or a bond election needed to fund projected improvements.

When the Facility Plan is accepted and approved by IDEQ and EPA, Post Falls will conduct
public hearings for rate and fee increases to fund the facility improvements, as well as re-apply
for State Revolving Fund loans. The sewer rate and fee increases plus external financing sources
must be approved and in place before construction contracts are signed.

Summary:

Post Falls recognizes the need to move forward to protect the Spokane River, Lake Spokane and
our Rathdrum Prairie Aquifer and is prepared to take these steps. These efforts will not be easy
and they will be expensive. We must take the steps in a thoughtful and proactive manner that
allows for review of data and optimization of facilities and that fully engages the public with
their costs, benefits and full impacts on our community. We believe that we have laid out a
compliance schedule that will accomplish these goals in a responsive and responsible manner.
We look forward to your comments and working with EPA and IDEQ to achieve our mutual
objectives for the public’s benefit.

Sincerel

L

Terry C. Werner, Director
Department of Public Services

cc: Dan Redline — IDEQ
Paul Klatt, JUB ENGINEERS
Mike Neher, Environmental Manager

Enclosures:
Givens Pursley Memorandum dated February 29, 2012
City of Post Falls Proposed NPDES Compliance Activities
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MEMORANDUM

TO: The Idaho Department of Environmental Quality

FROM:  Gary G, Allen /d /d 4

Elizabeth M, Domcké/m}\

RE; Interpretation of IAC Section 58.01.02.055.04 Regarding Metals Limits in Draft NPDES
Petmits for the Hayden Area Regional Sewer Board and the City of Post Falls

DATE:  February 29,2012

On January 18, 2012, the Idaho Department of Environmental Quality (“IDEQ“) completed a
draft water quality certification (the “Draft 401 Certification”) of the Hayden Area Regional Sewer
Board’s (“HARSB”) draft National Pollution Discharge Elimination System (“NPDES”) per mit pursuant
to Section 401(a)(1) of the Clean Water Act (“CWA™), 33 U.S.C. Section 1341(a)(1), and Idaho Code
Sections 39-101 et seq. and 39-3601 et seq. With regard to the Draft 401 Certification and HARSB’s
draft NPDES permit, IDEQ has offered a preliminary mterpretatmn of Idaho Administrative Code
(“IAC”) Section 58.01,02.055.04 (Section 55.04) that requires no increase in the mass loading of lead,
cadmium, zinc and phosphol us, the constituents for which the Spokane River is water quality limited and
for which no Idaho TMDL has been adopted, EPA and IDEQ address these limits in various ways in the
draft NPDES permit and the Draft 401 Certification. The draft NPDES permit limits HARSB’s
discharges of lead and zing to the mass loads permitted in HARSB's 1999 permit, although these
discharges are allowed year-round as compared to a seasonal discharge in HARSB’s cutrent permit. The
Draft 401 Certification proposes to add cadmium and phosphorus mass limits based on current actual
loading.

This memorandum outlines alternative interpretations of Section 55.04 that focus on
concentration as opposed to mass. We believe these interpretations comply with the law and do not
require the imposition of effluent limitations based on currently permitted mass limits or current actual
mass loading and do not require any seasonal limitation on loading. The memorandum also outlines our
coticerns regarding the legality of limiting the discharge to the currently permitted mass limits or current
actual mass loading,
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Questions Presented

L. Can Section 55.04 be lawfully interpreted to allow cfﬂuent mass l:m 1tat|ons for lead,
cadmium ancl zinc in the HARSB and Ctty of Post Falls (“Post Falls”) NPDES | permits to be set based on

the concentration allowed by the water quality criteria end=of-pipe multiplied by the current design flow?

2. Can Section 55.04 be lawfully interpreted to set effluent mass lmntatmns for lead,
eadmmm and zino in the HARSB and Post Falis NPDES permits at the. exx.stmg actual or per itted
discharge levels?

3, Is HARSB's phosphm us discharge subject to afi “equivalent process” comparable toa
'MDL; that would exempt it from Section 55.047

Short Answers

L. Yes. Section 55. 04 ca be read to allow uwrcased mass 1oadmg at conccntmttons that
L-Olnply with the water quallty ctiteria where the criter fa regulate concentration instead of mass, Ilele, the.
existing effluent hmxtattons for IIARSB and : I‘alls are getat the water quahty cmena without mixing
zones: Because the coriceniration of lead cadmmm or zmc ist llowed to. mcrease above the criteria,
there is no “increased dischatge of pollutants™ to tri 55.04. Burthm the “eriteria end-of-pipe”
limitations and reasonable patemnal analysxs 4 A constittite “interim measures” that
“ensure that discharges of pollutants of concern xemam constant or decrease within the waterbhed » Dx aft
401 Certification at 1.

2. Likel ly no. The inter pretatxon of Section 55.04 iu'the Dtaﬁ; 401 Certnﬁc'mon and the d aft
NPDES permits llkcly violates Idaho Code Secti i i >
under this chapter [shall] not unpose réquirements beyond 1hose of the federal clean water act.” Idaha
Coda § 39-3601 (emphasis addcd) Further, unposmg ,Iimxtatmnf ised on actual or currently permttted
‘mass loading appears to be axbmary because the mass loadmg is irrelevant to compliance with the water
quahty eriteria except as it relates tQ concentration,

3, Yes. The phosphorus limits in HARSB and Post Falls* draﬂ: NPDES permits were
developed usingon a reasonable. potentxal analysns based on the State of Washmgton s TMDL for
dissolved oxygen for the ‘Spokane River (the “Washington DO TMDL”) Tlus TMDL stm,tly regulabes
phosphox us discharges and seems clear lyto quahfy asan equwalcnt process more than sufficient to
protect Idaho waters from nuisance: aquatzc grawth,

Analysis

HARSB and Post Falls operate their facilitics under NPDES permits issued in 1999 that include
efffuent limitations for lead and zine, and inclide a monitoring requirement for cadmxum as tollows
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HARSB Post Falls

Lead Average Monthly Limit - Average Monthly Limit—
266 /L, 0.033 Ibs/day 2.05 ug/L, 0.059 lb/day
Maximun Daily Limit Maximum Dmly Limit -
3.76 pg/ls 50,047 [bs/day 379 pg/l, 0,110 1b/day

Cadmium Monthly momtoung, ’ Monthly monitoring;
fequirement - 1/month requirement - 1/month

Zing Average Monthly Limit— | Average Monthly Li'mit -
88.2 ug/L, 1.10 Ibs/day 84,3 pg/Ls 2.45 Ib/day
Maximum Daxly Limit— Maxunum Daxly Limit =
11 ;.0’ ug/L 1.4 lbs/day 115 pg/L, 3.34 [b/day

In the 1999 permits, the EPA establ:shed: “cn 1tea ia end—of~p1pe” water quallty-based effluent limits
for lead and zine: EPA also apphed oriteria at the. end-of-pipe when it conducted a reasonable potential
analysis for cadmium and. determined the dlScharge do not have'a xeewonable potentml {o-cause or
contribute to excursions above water. quallty standards for cadmium. The 1999 coﬁcentratlon lithits are
set at the water quality standards without a mixing zone becanse ambient water quahty exeeeds the
standards so there is no additional loadmg capacity, JAC Section 58. 01.02.010:54 defines loading
icapacxty as “[t]he greatest amount of pollutam loading that a water-catt recetve wnthout vmlatmg ‘water
quality standards.” The mass limits snmply multiply the allowable conceniration by thca dosign capamty
deciatecl in the 1999 permit. apphcauon, thh appropriate aver aging calculatmns The ermit,s
expired in 2004 and are subject to administrative extensions until the revised permits are issued.

EPA and IDEQ are cellabol atrvely wmkmg on rewsmg the NPDES permtts f‘or HARSB and Post

Integn ated Repoﬂ as “h:g 1 px ior 1ty” fox TMDL development and that tlns asse:,sment umt of thc ‘Spokane
River is not. supportmg its cold water aquamﬁhfe beneficial use, Total phosphot us, cadmium, lead and
zing goncentrations. have been detected in the Spokane River above the oriteria sef to protect: cold water -
-aquatu; life uses.

IDEQ then sets forth a brief analysis of ‘-;cetnon 55.04 statmg that “DEQ must ensure that
discharges of pollutants of concern temaln constant or decxease within the watcstshed ® Draft 401
Certification at 1. IDEQ’s mtemrétauon is that, in this context, “load” moans.mass loadmg EPA follows
IDEQ"s analysis in the dlaft NPDES permit, explammg that efﬂuent Timits for lead and zino will remiaity
at the same level as the 1999 peumt, and proposes fo; add an average mdnthly mass. ‘efflucnt Timit for
cadmium of 0,027 jig/L, 0,00 Ibs/day, per: IDEQ’s instruc in the Draft 401 Cemﬁcatmn In
-calculatmg this new cadmium limit, IDEQ states that it aver agcd pollutant concentrations and loads from




the 2006-201 l daily monitoring reports. Draft 401 Certification at 2. We read this fo mean the limit is
based on actual flows, not the 1999 permitfed flows. The limits for lead and zing in the current petimit,
xssued in 1999, were derived using the design flows upon which the 1999 permit apphcatmns were based:
The des,lgn flows of the facilities have increased in the current permit renewal appllcatnons, but IDEQ and
EPA do not propose to increase the allowable mass. loadmg, based on IDBQ‘S interpretation: of Section
55.04,

“The Draft 401 Certification further proposes effluent limitations for phosphoris during the
January and February timeframe, the only months of the year when phosphorus limits are not wquucd by
LPA’s reasonable potcntlal analysis based on the Washmgton DO TMDL,

The intet pretations'of Sectmn 55,04 in-the Draft 401 Certification and the HARSB draft NPDES
perinit ¢reate ~51gmﬁcant pmblqms fot HARSB and Post Falls because the imposition of mass-based
limits, set below design ﬂows, will wentually create an effective cap on growth As faras we can tell,
there would be no chiromnental benefit from these limits.

I‘he cap;tal and oper atmg c.csts asmcnatcd w:th nwtals tr eatment are extx'cmely hlgh and} hke]y are

'the ‘phc)SphomS, five day car bonaeeous bmchemlcal oxygen demand (“CBOD;”) and amx ,
the i ft NPDES penmts, In oxcle:‘ to comply with' the mass lumtf; for lead cadmmm an(l z

mass in the context oi’ the lead cadmmm and zine watex* quahty cri ,erm‘

Sectmn 55 04 conhms the requirements for dischar ges to high pnom;y water thty limited

04. Migh Priority Provisions. Until a TMDL or equivalent process is
cmnpleted fox a hlgh pnomy water quahty lmnted water body, new of

watershed, Inte: im changes shall maximize. the us_, ,of cost effective
;measm s to cap or demeasc, contlollablc humamcauscd dlschm ges f‘mm

allo ent w1th the appt“cf)v’ed TMDL Nothiug in thls:
soctwn shall bc mtez prated as requiring best managemeut practices for
agricultural operations which are fiot adopted on a voluntary basis.

TAC § 58.01.02,055.04 (emphasis added).
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We see two mterpx etations of Sectton 53 .04 that do not wqulre 1etauung the mass limits from the
1999 per mits or:basmg 1mass hmits on the cuuent levels of actual faclhty flows. We recognize that Mmass
limits are nequxred for the NI)DBS permlts However, theseare nmmally basecl on the destgu flows in the
ourrent perniit apphcatxons, and not on current flows ot dosign flows that happened to be in the 1999
permit applications.

The first interpretation is that discharging inceased mass at coficentrations that comply wnth the
water: quahty riteria is not an “increased dtscharge of pollutants.” For-all pr actical purposes, mass
lcadmg is irre evant to the water quality st'mdardg for these onstituents, The apphcable watet quality
crnterxa for protectxon Of aquatic life 1ewlate only the maximum concentr ations of lead, cadmiuin and zing
in the water column, both for acute criteria and chronic. criteria, JAC §58.01.02:210. 01 03, Unless
otherwise specnﬁad it the rulos, the-water quahty rules defines-acute criterfa as, “the maximum
ihstantaneous or ¢ one (1) hom avmagc concentration of'a toxic substance or effluent which ensures

adequate protectmn of sensmve specxcs of aquatrc org'unsms ﬁom acute ‘mxxclty due to cxposure to thu

Bk

‘olty dua to.
. In other won’ds

IIARSB zmd Post Falls dxscharge that isin ,cmphance w1th the watex quahty stzmdatds the better the
water quahty becomes in the: Spokane vaexa

correspondlng f‘aci: sheets, are enforceable © mtel im Ghﬂﬂ&,&‘%” ensuting that the “total load remains
constant or decreases within fhie watershed.” The term “load” is not deﬂned in IDEQ’s wator qualxty
regulations and there is no 1eqmrement that it refer only fo mass: Further, we see no basis to limit load to
mean “mass” where mass is frrelevant to compliance with the water quality critetia excopt as a proxy f fon
concgntratlonsf

2. Section 55.04 does not comply with Idaho law to the extent it requires efﬂuent mass
limitations based on the 1999 design flows or existing actual flows,

Idaho law does not require IDEQ to interpret Section 55.04 fo fimit the mass of lead, cadmium
and zine discharges in HARSB’s NPDES permit to existing design flows or actual ows- as long as
‘concentrations are appropr mtely limited. To the cotitrary, Idaho law appears 10 pnohlbn;. this
interpretation.
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Notlﬁng in Idaho law requix‘es an "interpretatibn oi’ Séction 55 0‘4 that imposes métals mass l'imits

55.04 s 1daho cade Sectlon 39~36 1 0. Thls seetmn states, in pemnent part

The director shiall assure, in & manner consistent with existing statute or
m!es, that for each categor Y of water body, as described in section 39-
3609(1) through (3), Idaho Code, the followirig limitations shall apply:

(1) For waters in the “high,” category a total imaximum daily
lcad or eqmvalent process as descnbed in this chaptel shall

unde Provided however, that uothmg in this

i shall be interpreted as requiring best management

actices for agricultural operations which aré not adopted

on avoluntary basis.

Idaho Code 8 39-3610 (1): This statute, aside from ¢leatly requxrmg aTMDL, or eqmvalent process fm‘
‘hlgh prior 1ty water bodies; does not xcquue, nor does it include any languagc suggestmg an intention to
require, that Section 55.04 imposes & no increase in mass loading requirement. Fux’therg there is no other
pmwslon in the Idaho Surface Water Quallty Act or Iddh() law that dil cctl quires the :mpo‘utton, of “no

A, Idaho Code Section 39-3603 requires that “[t]he existing instream
‘and ’the level o t'watex quahty necnssary to pnotect those uses shall bc

the status quo” and PIC ohxhnt mc ‘cased loads in lmpauc watm bodxes when o 'l‘MDL has yei, to be
sstablished. However, the Draft 401 Certification provides no explanation of how increased mags
concentrations that comp with the water quality standards have any adverse mmpact on beneﬁmal uses,
and we do not expect any adverse 1inpag,: could be shown,

In fact, Idaho law appears to prohibi tIDEQ from imposing mass linits that are beyond the scope
of the CWA of that exceed the | require rements of federal law, Idaho Code § 39-3601 explains the
legislature’s intent for [dahio water quahty standards and the related rules promulgated under the Idaho
Code, and states, ifi relevant part:

It is the intent of the. legxslamre that the state of ldaho fully méet the
goals.and requirements of the foderal clean water act and that the rules
promulgated under this chapternot impose requirements beyond those of
the federal clean water act,

L,C. § 39- 3601 '1hns language: exprossly prohibits the “rulea” governing dnschargcs to unpzured water
bodigs from imposing wquil emments beyond what federal law lequnes.

reﬁm mems analogous to the mass hmlts in the: Dral‘titt()l Cortification and the draft ARSB NPDES
permit, The United States Court of Appeals for the Ninth Circuit addressed issues surrounding dischar; ges
into a water body already in excess of its standards in Frtendv of Pinto Creekv. US.EP. A, 504 F. 3d
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dnsphgrgers; Id at 1,0,‘1;1.-1'0‘1 2;.,; Thc regulatlgn ex
lew source or a new discharger, if the discharg '

eontnbute to-a violation of water: qualtty standatds"’ 40 C F R § 22.4(1) (emphasts added) HAR.SB and
Post Falls are current existing dischargers in the: process of wckag towards renewed permits and do not
fall under the purview of 40 C.F.R. Section 122 A(i). Thus, Pinto Creek does not apply

The Fact that the CWA does riot 1equne a prohibitlon on inereased mass loadmg is 1‘emfomed by
several additional pomts First; the EPA’s draft 2007 Pact Sheets for the l!ARSB and Post Falls permlts.
increase tho allowable mags for Post Falls and HARSB based on desngn flows. For example in addition
to acknowledgi ing the issue that there is o approved TMDL in place for the relevarit sections of the
Spokane River, EPA explains the basis for increased mass limits in the _2007 HARSB Fact Sheet and
states “mass limitations for certain pollutants,” have been increased “beoatss the desngn flow of the.
facility lias inoreased.” IARSB 2007 Fact Sheet at 20, EPA further explains that mass hmxts are back-
calculated from the concentration limits based on the design flow of the faclhty Id: at 21

Second thc NPDES mlts 1ssued in Washmgton do not include mass-based limits comparable
to what IDEQ § pxoposnng squire in the 401 Certification, Washington Depattment of Ecology’s.
1999 Spokane River Dissolved Metals TMDL (the “Spokano Metals TMDL") indicates “a concentr ation
measure is appropnatc " fox dissolved métals in the Spokane River, “bccause the relationship between the
effluent-based criterion and the recelving water quahty hold for-all effluent flow rates and critical
conditions:in the Spokane River.” Spakane Metals TMDL at 2. The Spokane Metals T 'MDL further
described the wasteload allocatlou as “derived by ei her meeting aguatic life toxicity criteria at effluent
hardness at the end—of»mpe m' based on mamtam | 4 'e}tlons af metals in efffuent using
performance based limits wnth an added 10 percent buffor; ad allocation as “the concenhatmn
:eqmrcd to meet the chronic criterion at the outlet of Lake C Alene.” Id. at2, '

I‘mally, our view is that an interpretation of Section 55.04 that limits mass loadmg to prior design
flows ot current actual flows is simply ’ilbltlal'y A digcharge thiat coniplies with the watet quality
standards for load, cadmium and zine-at a lower flow has no more adverse: unpac,t on.watet: qnahty than &
dxschargp ata hlghex flow; notwithstanding that thé mass of the regulated constituents increases. Sinice
thete is no nexus between mass and compliance with the water-quality standards that is not fully
addressed by concentration limits, we see no basis to calculate inass-based effluent limits for lead,
;cadnuum and zine except based on dss:gn flow.

HARSB:and Post Falls look forward f :
_dcvelopmg a resolution of these, We adl ‘le; acceptable alter mtives but Post
Falls and HARSB are 6pen to other apptoac 168 that reach an acceptablc result;

3. Section 55.04 dacs not require additional phospharus limits beeause the phospliorug
limits in the HARSB and Post Falls NPDES permits were dcvelopul based on the
‘Washirigtan DO TMDL, which 1§ an “equivalent process” to an Idaho nutrient
TMDL:

Sechon 55 04 applws “[u]ntxl aT MDL or eqmvalem process is complcted fora high prxouty
water quahty limited water body » TAC § 58.01.02.055.04, The draft NPDES permits for HARSB aid
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Post Falls contain-extr emely sir ict effluent limitations for phosphorus, amnionia. and CBOD; based on the
Washmgton DO TMDL. Stnctly speakmg, BPA is not applymg;tl :  th Idaho di: Qhargel s, but

clear ly ate subject to an “c.quivalcnt pI‘OOESS” to a ’I‘MDL The quhmgton TMDL does n
phosphorus discharges in November and December only because extensive modeling sho
’dxschaxges in this timeframe had no impact on dissolved oxygen lovels downstream. Idahcs watet qualny
standarcls also tecogmze the 1mportance of seasonahty cf nutrient djscharges, as the Idaho nanatwe

fldaho,
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